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Article 110 of the regulation to the Mexican Income Tax Law provides, as a condition of obtaining and retaining authorized donee status, that “in no case may donees use more than 5% of the donations and the earnings they generate to cover administrative costs.
 
The rule appears to be designed to protect donors from potential misuse of their gifts, but may not be the most effective means of achieving this goal.  Drafters of the revisions to the law may want to consider eliminating the cap altogether, or at the very least raising it to a level that would allow authorized donees to meet their administrative needs. 
1. The 5% Cap is Exceedingly Low and Limits the Integrity and Efficiency of the Sector.    Certain administrative expenses are essential to ensure sound organizational management, compliance with applicable rules and regulations, and cost-effective delivery of service and programs. Expenses related to holding board meetings, for example, publishing information available to the public, and monitoring the effectiveness of program services, are extremely important to ensuring transparent, accountable, and stable organizations. The 5% rule discourages and limits these activities, rather than encouraging them. 
2.  The 5% Cap is Arbitrary.  It is difficult to determine an appropriate percentage for administrative expenses that would be fairly applicable to all authorized donees, due to the wide variety of sizes, types, and locations of organizations. Moreover, the rule’s applicability only to donated funds disadvantages groups operating exclusively through donations, and thus discourages donations. 

3.  The Rule is Difficult to Enforce. The 5% cap is an exceedingly difficult rule for SAT to enforce.  First, although the term “administrative expense” is defined in the regulation, the definition is likely to pose problems of interpretation. Second, it is very difficult to track expenditures based on the source of the funds, since money is fungible. Ensuring that funds spent on administrative expenses came from non-donated funds would be extremely time consuming for SAT and divert resources from other compliance issues.  

4. Other Rules Address Issues of Misuse of Donor Funds.  The LISR requires that authorized donees use their assets exclusively for purposes appropriate to that for which they were organized; precludes authorized donees from granting any benefit on the distributable remainder to any individual; and requires that upon liquidation, the entire patrimony is to be applied to other authorized donees.  Mexico’s law also requires authorized donees to make available to the public information related to their authorized donee status.  Finally, it provides for on-going reporting to the SAT on financial and program activities.  Enforcement of these rules is more effective and a far easier burden than monitoring administrative expenses.  
5. Donors Should Be Able to Make Agreements with Donees About the Use of their Funds.  Imposing a limit on how the funds can be used jeopardizes an important relationship between donor and donee.  It is not clear why the government would want to preclude a donor from providing funds that go towards administrative costs in a percentage higher than 5%, based on the donor’s determination that such costs are necessary and worthwhile under the circumstances. 
6.  Donors and The Public Are Better Positioned to Monitor Excessive Expenses. Tax authorities around the world consistently find that donors and the public are in a better position – and are more motivated – to ensure against excessive administrative expenses.  Donors, beneficiaries, and local press are usually closer to and better informed about how an organization operates, the offices it maintains, and the salaries its staff receives.  Some of this information is clearly visible simply from observing an organization’s activities.  Other information is already subject to disclosure requirements in the Tax Law and regulations. If these disclosure requirements were strengthened and consistently enforced, they would have far greater impact on authorized donee’s accountability than any cap on administrative expenses. When information about organization’s financial operations is publicly available, not only can individuals, donors, and journalists make use of the information, but “watchdog” organizations – whose mission it is to ensure the accountability of the sector -- often  spring up.  
� Administrative costs, for purposes of the regulation, include “among other things, those related to personnel salaries, leasing of real and non-real property, telephone, electricity, supplies, maintenance and conservation, local and federal taxes and fees, as well as the other costs and fines that the donee must cover according to the respective legal provisions.  Expenses used directly to achieve the social objectives of the organization are not included considered administrative expenses.”  
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